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Infosys is one of India’s most storied IT companies with a roster of impressive
clients in the US, including named Wall Street Banks, Silicon Valley companies,
retail chains, insurance companies and manufacturers. With a footprint all over
the world and known for its integrity and probity, it thus came as a surprise
that the United States accused Infosys of malfeasance in procuring visas for its
foreign national employees to come to the US.

The US Attorney’s Office for the Eastern District of Texas, in conjunction with
the Department of Homeland Security, launched an investigation in 2011 into
Infosys’s alleged misuse of B-1 business visas. The investigation was spurred by
a whistleblower’s law suit that made similar allegations, which got dismissed.
On October 30, 2013, Infosys reached a settlement agreeing to pay a civil fine of
$34 million to the US government, the biggest fine ever paid for an immigration
case, but did not admit to the allegations of fraud and malfeasance.

There are plenty of lessons one can take away from the Settlement Agreement
upon an objective review. Despite the seriousness of the allegations, Infosys did
not incur any criminal liability. For instance, the government accused, among
other things, the IT giant for bringing its employees on B-1 business visas to the
United States to actually perform work. The government further accused
Infosys of generating invitation letters to US consular officials indicating that
their purpose of travel was for “meetings” and “discussion” when the true
purpose was to work in the US, which can only be performed under the more
onerous H-1B visa, such as coding and programming. Infosys, on the other
hand, countered that it has always used the B-1 visa for legitimate purposes
and not to circumvent the H-1B visa. Infosys also stated that the Department of
State’s Foreign Affairs Manual permits other activities under the B-1 visa
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provided that they are incident to international trade or commerce, including
those alleged by the US to be improper, such as coding and programming. The
government also accused Infosys of directing its employees to misrepresent
that they would be performing work at the location stated on the Labor
Condition Application (LCA) underlying the H-1B visa petition, when they would
actually be going to work at another location. Infosys also denied this
accusation. Infosys, however, admitted to violations concerning its obligations
to verify employees on form I-9. Still, despite the denial of any fraud or
malfeasance, Infosys paid a humongous fine of $34 million.

It was indeed the ambiguity in the B-1 rules that snared Infosys and it was the
same ambiguity in the B-1, which ultimately saved it from criminal liability. This
is evident in the statement of the lead prosecutor in the case, Shamoil
Shipchandler, who is quoted in a Wall Street Journal article:

“It’s not 100% clear what someone who holds a B-1 visa can actually do,”
he said. For example, placing someone within a company for six months
to do in-house tech support is an improper use of a B-1 visa. But if a
consultant helps refine software during a meeting with a client, as part of
a larger project, that could be seen as an appropriate use of a visitor visa,
Mr. Shipchandler said. “It’s a murky area, but for our purposes they
misled consular officials.”

As we noted in a prior blog on the B-1 category, the B-1 business visa remains
one of the “most ill-defined” visas but plays a very important role in providing
flexibility to business travelers. While the B-1 visa is associated with visiting the
US to participate in meetings and negotiate contracts, it can have broader
purposes. For example, the “B-1 in lieu of H-1B” was created to facilitate travel
to the US of individuals who would otherwise qualify for an H-1B visa, but only
needed to come to the United States for a limited period of time. In the current
controversy over the B-1 visa, scant attention has been paid to the “B-1 in lieu
of the H-1B,” which permits broader activities than the regular B-1 visa, albeit
for a short period of time. Indeed, many of the activities that have been alleged
to be outside the scope of the B-1 may be permissible under the “B-1 in lieu of
the H-1B.” The case law with respect to business visitors only adds to the
confusion over the definition of “business” in the US.  In Matter of Hira, 11 I. & N.
Dec. 824, the Board of Immigration Appeals (BIA) held that the term “business”
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does not include ordinary labor for hire, but is limited to intercourse of a
commercial character. The BIA concluded that an alien entering with a B-1 visa
to “study the US business market”, who on behalf of his employer (a Hong Kong
based manufacturer of custom made men’s clothing), took orders from, and
the measurements of, prospective customers in the United States whom he did
not solicit; and who then sent the orders, together with the purchase price, to
his employer overseas, was engaged in “intercourse of a commercial character,”
and was eligible for B-1 visitor for business classification. The BIA specifically
stated that Hira’s sojourn in the US was of a “temporary character” and he
clearly intended to continue his foreign residence at the termination of his
authorized stay. The profits of Hira’s B-1 activities also accrued to the foreign
entity. The BIA, however, also clarified that the nature of the business activity
itself need not be temporary. The BIA held that for B-1 purposes, the business
relationship may be of a continuing or long standing nature. The only condition
in this respect is that each visit be temporary in duration. While applicants can
make their best case under the ambiguous standards of the B-1 visa in a
forthright manner, deception and malfeasance can never be tolerated.

Even though Infosys is allowed to continue to access US visas in the future
under the settlement, which also expressly ensures that past investigations  or
alleged wrongful conduct will not be used to prejudice future applications, this
episode is a wakeup call for others to ensure that corporations exercise good
governance with respect to immigration matters. There is bound to be stricter
scrutiny in the future of all applicants, and there is little doubt that Congress in
future legislation may also use the Infosys example to tighten the ability for IT
consulting firms to access business and work visas, as it has already
accomplished in S. 744. Still, this episode can prove to be a valuable teaching
moment for Infosys and other IT consulting firms. One of the conditions under
the settlement agreement is that Infosys will provide more detailed description
of the activities that will be performed when an applicant applies for a B-1 visa.
As the B-1 visa allows a wide range of permissible activities, a best industry
practice can evolve to specify the proposed activities in some detail, and the
legal basis for them, when applicants apply for a B-1 visa or at the time of
seeking admission at a port of entry. As a quid pro quo, it is hoped that the
government will also seriously adjudicate such applications on their merits.

The work location indicated in the LCAs of H-1B workers in the IT consulting
industry are also bound to change after the initial filing. Interestingly, the
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settlement agreement does not suggest that the employer file an amended
H-1B petition, and instead, only alleged that Infosys did not submit a new LCA
covering the new location. In the future, employers should immediately file new
LCAs to cover the new locations after the original location has changed, and
make disclosure at the time of applying for a visa or at the port of entry. It may
also be prudent for the employer to proactively file LCAs in future anticipated
locations, whenever feasible, in case there is a change in the work location, thus
obviating the need to submit one after the H-1B petition is already approved. It
is further hoped that the government will not insist on the more cumbersome
and expensive H-1B amendment, which was not suggested in the settlement
agreement.

It goes without saying that employers must also be compliant with their I-9
obligations. While there have been no dearth in enforcement actions for I-9
violations, the action against Infosys was novel as it involved allegations of
misuse of the B-1 visa in addition to the I-9 violations, while Infosys countered
by saying that its use of the B-1 was proper. Despite the settlement, the scope
of the B-1 visa continues to remain ambiguous, although it would behoove
employers to articulate the reasons for the B-1 visa in an application and then
to have their employees abide by the terms and conditions upon visiting the
US.

As noted in a prior blog, it is important too for the end user client company to
be vigilant to ensure that foreign national workers assigned to the company are
working under the appropriate visa categories. In the event that the end user
client has knowledge or encourages activities not authorized under these visa
categories, there is potential for the company to be ensnared in criminal
liability.  Even short of criminal liability, it is important to make sure due
diligence has been done to avoid being caught up in an embarrassing
investigation against a partner company. If the end user company urgently
needs software engineers through its IT contracting company for a project, a
manager within the end user company may be requested to write a letter as a
client of the contracting company to justify the need for its employee overseas
to visit the US on a B-1 visa. If this letter indicates that the software engineer is
required for meetings, or to conduct an analysis of the project to be
subsequently worked on overseas (an obviously permissible B-1 activity), but
the actual purpose is for the engineer to actually participate in programming
and working on the solution in the U.S., it may come back to haunt the end user
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company if there is a criminal investigation against the IT contracting company.
Therefore, when drafting such a letter, it is important to ensure that the
proposed activities discussed in the letter are permissible B-1 activities, and
when the foreign national arrives, he or she engages in activities that are
consistent with the listed activities.  Of course, if the foreign national is assigned
to perform work at the client company, the end user must ensure that the
worker has an appropriate work visa such as the H-1B visa. End user clients
must cooperate with the sponsoring employer to post the LCA at their sites.

Some years ago Wal-Mart was criminally investigated for engaging janitors as
independent contractors when it knew that they were not authorized to work in
the US. The investigation ended with a consent decree in 2005 where Wal-Mart
like Infosys did not also acknowledge any wrong doing,  although the practices
that have emerged from that episode with respect to ensuring that even
employees of independent contracting companies have I-9s have become the
gold standard. While its reputation has taken a beating – not to mention that
Indian heritage IT firms even if compliant have borne the brunt of intense
governmental scrutiny in recent years – Infosys also has the opportunity to
develop gold standard best practices in the B-1 and other arenas (such as
tracking work sites of their employees under the LCA) to not only comply with
the terms of the settlement but to also assure its prestigious clients who must
be anxious after the settlement.

Infosys should consider itself fortunate that it did not go down in flames like
Enron or Anderson, and has been given another chance. It must seize this
opportunity to redeem itself by elevating standards and best practices, which
others will follow and which the government will hopefully honor.  In
conclusion, the following quotefrom US Attorney for the Eastern District of
Texas is worth noting:

“Infosys persuaded me and our partners that they could be fully fledged legal
participants in the immigration process of the United States, so we’ll see,” Bales
said. He added that Infosys hired American workers and was valuable to the
American economy, and “we’re not in the business of putting people out of
business when they provide value.”
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