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PLEASE HELP ME: I HAVE JUST FOUND OUT THAT MY
I-94 HAS EXPIRED!

Posted on December 16, 2013 by Cora-Ann Pestaina

Mark Thomas (not the actual name of any client, of course) is suddenly living a
nightmare. He has just discovered that he has remained in the U.S. well after
the expiration date of the Form I-94 issued to him the last time he entered the
U.S. in H-1B status. His employer has informed him that he might be out of
status and he wants to terminate his employment because he thinks Mark is no
longer eligible to work in the U.S. Mark’s first desperate instinct is to get on the
next international flight to anywhere and then re-enter the U.S. to receive a
new I-94. However, his attorney advises him that this is too risky and warns
Mark – leave and he could be barred from re-entering the U.S. for years! Mark
Thomas feels hopelessly stuck.

Every foreign national who has visited the U.S. whether for business or
pleasure, is familiar with the all-important Form I-94. The I-94 is the
Department of Homeland Security’s (DHS) Arrival/Departure record. Customs
and Border Protection (CBP) issues the I-94 to document a foreign national’s
admission into the U.S.  whether the individual is admitted as a nonimmigrant
or is the process of adjusting status in the U.S.   U.S. Citizenship and
Immigration Services (USCIS) also issue the I-94 to foreign nationals who are
extending their nonimmigrant status or changing from one nonimmigrant
status to another in the U.S. This I-94 appears at the bottom of USCIS’ Form
I-797A, Approval Notice indicating USCIS’ approval of the petition or application
to extend or change the foreign national’s nonimmigrant status in the U.S.

Previously, whenever a nonimmigrant arrived in the U.S. by air or sea, he or she
usually filled out a white arrival/departure record – the I‑94 (or green I-94W for
foreign nationals entering on a visa waiver) – and presented it to the port’s CBP
officer. The officer would then tear off the bottom portion of the form and
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stamp it to indicate the alien’s nonimmigrant status (i.e. B-2, L-1A, H-1B, etc.)
and the expiration date of the alien’s authorized period of stay.  The I-94 was
then stapled to a page of the alien’s passport, and upon departure, the alien
had to turn in the I-94 at the port of departure as a record of timely departure.

CBP has now automated the I-94 process for all foreign nationals applying for
admission at U.S. ports of entry. Air and sea travelers no longer need to
complete the paper I-94 (or I-94W). CBP will still issue a paper I-94 at land
border ports of entry and also to certain classes of aliens such as refugees and
at other times CBP deems the paper I-94 to be appropriate. When issuing the
electronic I-94, the CBP officer will stamp the foreign national’s passport with an
admission stamp that indicates the class of admission; the date of admission
and the admitted until date. Now, foreign nationals who need to present their
I-94s as proof of their lawful status to employers, schools/universities or
government agencies can access their CBP arrival/departure record
information online at www.cbp.gov/I94.

Remaining in the U.S. beyond the period of authorized stay as granted on the
I-94 may cause the foreign national to be out of status and unlawfully present
in the U.S. Staying beyond the period authorized is a violation of U.S.
immigration laws and may result in the foreign national being barred from
reentering the U.S. in the future. More specifically, remaining in the U.S. for
more than 180 days beyond the I-94 expiration date could cause the foreign
national to be barred from reentering the U.S. for a period of three years and
staying for more than one year beyond the I-94 expiration date could cause the
foreign national to be barred from reentering the U.S. for a period of 10 years.

Unfortunately, many foreign nationals remain unaware of the importance of
the I-94. Oftentimes, foreign nationals are confused as to which document
governs their stay in the U.S. There could be one expiration date on the
nonimmigrant visa stamped in their passport; another expiration date on the
I-94 issued on Form I-797 by USCIS and yet another expiration date on the I-94
issued by CBP upon their last entry into the U.S. In some cases, foreign
nationals and their employers can neglect to note the I-94’s expiration date and
the foreign national could inadvertently remain in the U.S. well beyond the
authorized period of stay possibly in violation of U.S. immigration laws. This is
exactly what happened to Mark Thomas.

Mark is a national of Bermuda, who resides in Chicago, Illinois. Mark last

https://i94.cbp.dhs.gov/I94/request.html;jsessionid=01HhSvLffhjwrj1GPfFvPpGDTQ0vx0GF2Whpw7y32hbZyT86pBgR%21-1588311864
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entered the U.S. through Newark Airport in New Jersey on August 15, 2012 and
presented his H-1B visa stamp valid until September 30, 2012 and his Form
I-797, H-1B Approval Notice issued by USCIS indicating that his H-1B status in
the U.S. had last been extended from January 1, 2012 until March 10, 2014. The
Form I-797 bore an I-94 card on the bottom indicating an expiration date of
March 10, 2014. At the airport, the CBP officer issued Mark an I-94 valid only
until February 15, 2013, the same expiration date as Mark’s passport.

Under 8 CFR 214.1(a)(3)(i), any foreign national who applies for admission to the
U.S. must present a valid passport and valid nonimmigrant visa unless either or
both documents have been waived. The foreign national’s passport must be
valid for a minimum of six months from the expiration date of the
contemplated period of stay.  While the regulation requires the presentation of
a passport with such validity dates, there is nothing mandating the DHS to
grant the I-94 till the expiration date of the passport. Some countries have
agreements with the U.S. whereby their passports are recognized as valid for
return to the country concerned for a period of six months beyond the
expiration date specified in the passport. The effect of these agreements is to
extend the period of validity of the passport for six months beyond the
expiration date appearing on the face of the document. The issue is discussed
at 9 FAM 41.104 N2. The list of countries that extend passport validity for an
additional six months after expiration is at 9 FAM 41.104 Exhibit I.

Mark presented CBP with a passport valid for at least six months but not valid
for the full H-1B validity period indicated on the Form I-797A, Approval Notice.
As a national of Bermuda, Mark’s passport ought to have been considered valid
until August 15, 2013, six months beyond the expiration date listed in his
passport. CBP issued Mark an I-94 with the same expiration date as the
expiration date listed in his passport because, although the regulations do not
mandate this, DHS appears to interpret “contemplated period of stay” in the
regulation to correspond to the duration of the admission on the I-94. It
appears that DHS does not want to grant a period of admission extending
beyond the point that is six months prior to the actual expiration of the
passport to line up with the regulatory requirement that the actual expiration
date of the passport be six months past the expiration of the contemplated
period of stay. Mark is realizing his problem now. What can Mark do?

Had Mark taken immediate note of his I-94 expiration date upon his entry in
August 2012, Mark could have first sought to obtain an extension of his

http://www.uscis.gov/sites/default/files/ilink/docView/SLB/HTML/SLB/0-0-0-1/0-0-0-11261/0-0-0-17197/0-0-0-17205.html
http://www.state.gov/documents/organization/87474.pdf
http://www.state.gov/documents/organization/104770.pdf
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passport as soon as possible. Then, Mark or his attorney could have contacted
the local CBP Deferred Inspection Site in Chicago where Mark lives or at Mark’s
actual port of entry at Newark Airport to request that the I-94 expiration date
be corrected to correspond with the end date of the I-94 issued by USCIS on
Form I-797. This may or may not have been successful as it appears to depend
on the particular CBP Deferred Inspection Site.  For instance, some CBP sites
take the position that they can only correct this I-94 within 30 days of
admission. Other CBP sites will not correct this I-94. And other CBP sites take
the position that this I-94 does not even need to be corrected as I-94 on the
Form I-797 governs.

If CBP refused to correct the I-94, Mark could have taken a quick trip outside
the U.S. prior to February 15, 2013. If he re-entered the U.S. on a valid H-1B visa
and he presented his Form I-797, H-1B Approval Notice valid until March 10,
2014 and his newly extended passport, CBP would have issued him an I-94
valid until March 10, 2014. If Mark was unable to travel, his employer could also
have filed an H-1B petition for extension with the USCIS taking the position that
Mark’s H-1B status was set to expire on February 15, 2013. But none of these
things happened. Mark has now remained in the U.S. for more than 180 days
beyond the expiration of his I-94.

As Mark’s attorney correctly advised him, it is too risky to travel now. If he
travels, Mark will have to apply for a new H-1B visa at a U.S. Consulate abroad
and there is the possibility that the Department of State could deny Mark’s visa
application and find him inadmissible into the U.S. for 10 years. The only course
of action now is for Mark’s employer to file an H-1B petition for extension of
Mark’s H-1B status in the U.S. Mark’s employer can argue that Mark was
properly maintaining H-1B status in the U.S. despite the expiration of the I-94
issued to him when he last entered the U.S. because the I-94 issued to him on
the Form I-797, H-1B Approval Notice remains valid. On the strength of that
same I-94, it can be argued that Mark’s employer could continue to employ him.
As mentioned above, some CBP offices take the position that the I-94 issued
with the Form I-797, Approval Notice governs, that despite the issuance of an
I-94 with an expiration date of February 15, 2013, Mark could remain in the U.S.
beyond February 15, 2013 and until the 2014 expiration date of his H-1B status
as granted by USCIS and as indicated on the I-94 issued by USCIS. There has
been no official guidance to indicate that CBP has officially taken this position.
 H-1B extensions filed with USCIS on this basis, however, have been successful.
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When filing the H-1B petition, Mark’s employer can also request that although
the petition is being timely filed because Mark’s H-1B status will not expire until
March 2014, should the USCIS take the position that Mark is not maintaining
valid H-1B status, that USCIS forgive the unintentional delay in filing of the
petition under 8 C.F.R. 214.1(c)(4). This regulation allows for an extension of
stay for a beneficiary who has been unable to maintain his or her previously
accorded status where it is demonstrated at the time of filing that (i) The delay
was due to extraordinary circumstances beyond the control of the applicant or
petitioner, and the Service finds the delay commensurate with the
circumstances; (ii) The alien has not otherwise violated his or her nonimmigrant
status; (iii) The alien remains a bona fide nonimmigrant; and (iv) The alien is not
the subject of . . . removal proceedings under section 240 of the Act.

An H-1B extension filed on Mark’s behalf prior to March 10, 2014 will hopefully
be approved presenting these arguments. However, there really is no
substitute for the peace of mind that comes with ensuring that one never
remains in the U.S. beyond the expiration date on the I-94. Foreign nationals
need to remain vigilant when entering the U.S. making sure that they check
their I-94 card (if issued one) or printout their I-94 from the CBP website. As
attorneys, our best practice is encourage our clients to always update us on
their travel dates and with copies of their I-94 upon re-entry into the U.S.

(The blog is for informational purposes only and should not be relied upon as a
substitute for legal advice.)

http://www.uscis.gov/sites/default/files/ilink/docView/SLB/HTML/SLB/0-0-0-1/0-0-0-11261/0-0-0-17197/0-0-0-17205.html

